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OFFICE OF INSPECTOR GENERAL

SPECIAL REVIEW

COUNTERTERRORISM DETENTION AND
INTERROGATION ACTIVITIES

(SEPTErvrnER 2001 ~ OCTOBER 2003)
(2003-7123-1G)

. 7 May 2004

INTRODUCTION

. 2.. ~ In November 2002, the Deputy Diiector for
Operations (DDO) :informed the Office of Inspector General (OIG)

. that the Agency had established a program in the C0U11terterrorist
Center to detain ari.dinterrogate terrorists at sites abroad ("the ere
Progrmn"). He also informed OIC Jhat he had \lst learned of and had
dis a tched a team to investigate

In January 2003, the DDO informed OIG
that he had received allegations that Agency personnel had used
unauth.orized inteITogation techniques with a detainee,
'Abel Al-:Rahim.AI-Nashiri, at another foreign site; and requested that

. .....
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OIG investigate. Separately, OIG received information that some
eU1ployees were concerned that certain covert Agency activities, at an
overseas detention and interrogation site might involve violations of
humari rights. In January 2003, OrG initiated a review of Agency
counterterrorism detention and interro ation activities_

and the inciden t wi th
Al-NashiTi.1 This Review covers the eriod Se tember 2001 to mid-
October 2003.2

,

SUMMARY

the DCI assigned responsibility for
implementiI~g capture and detention authority to the DDO and to the
Director of the DCI Counterterrorist Center (D/CTC). "\ThenU.S.
military forces began'd~tainin individuals inAf hanistan and at
Guantanamo B,a ,Cuba,

the Agency began to detain and interrogate
directly a number of suspected ten'orists. The capture and initial
Agency interrogation of the first high value detainee, Abu Zubaydah,

1 ~ Appendix A addresses the Procedures and Resources that 0iG employed in
cQnducting trus Review. The Reviewdoes not address rertditions conducted by the Agency Or

interrogations conducted jointly with_e U.S. military. .
2 (U) Appendix B is a chronology of significant events that occurred d~ring the period of this

Review.

.. --
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h1.March 2002, presented the Agency with a signilicant dilemma.4
T!:"leAgency was under pressure to do everything possible to prevent
additional terrorist attacks. Senior Agency officials believed Abu
Zubaydah was withholding information that could no.t be obtained
through then-authorized interrogation techniques. Agency officials
believed that a more robust approach was necessary to elicit threat
information from Abu Zubaydah and possibly from other senior
Al-Qa'ida high value detamees.

5. (~ The conduct of detention and interrogation
activities presented new challenges for CIA. These included
determining where detention and interrogation facilities could be
securely located and operated, and icientifying and preparing
qualified personnel to manage and carry out de tention and
interrogation activities. With the knowledge that AI-Qa'ida
personnel had been trained in the use of resistance techniques,
another challenge was to identify interrogation techniques that
Agency personnel coul~ lawfully use to overcome the resistance. In
this context, CTC, with the assistance of the Office or Technical
.Service (OTS), proposed certain more coercive physical teclmiques to
use on Abu Zubaydah. All of these considerations took place against
the backdrop of pre-September 11, 2001 CIA avoidaIlce of
int-errogations and repeated U.S. policy statements condemning
torture and advocating the hllinane treatment of political prisoners
CIll.ddetainees in the international commurtity.

6. (~ The Office of General Counsel (GGC) took
the lead in determining and documenting the legal parameters and
constraints for interrogations. aGe conducted independent research

4 ~ The use of "high value" or "medium vaJuc" to describe terrorist targets and
detainees In this Review is based on how they have been generally categorized by CTC. ere
distinguishes targets according to the quality of the inteJligence that they aTebelieved likely to be
able to provide about cummt tenorist threats against the United States. .Senior AI-Qa'ida
plan..T1.ersand operators, such as Abu Zubaydah and KhaIid ShaYlll Muhammad, fall into the
category of "high value" and are given the highest prit>rity for capture, detention, and
interrogation. ere categori1eS those individuals who are beUeved to have lesser direct
knowledge'of such tbreatsr but to have infonnation of inte.lligence value, as "medium value"
targets! detainees.

.

---
T~
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and consulted extensively v,lith Department of Justice (DoD and
National Security Council (NSC) legal and policy staff. Working with
Dors Office of Legal Counsel (OLC), aGC determined that in most
instances relevant to the counterterrorism detention and

.

interrogation activities tile criminal prohibition
against torture, 18 U.S.c. 2340-2340B, is the controlling legal

. constraint on interrogations of detainees outside the United States. In
August 2002, DoJ provided to the Agency a legal opinion in which it
determined that 10 specific "Enhanced Interrogation Techniques"
(EITs) wOl.lld notviolate the torture prohibition. Tills work provided
the foundation for the policy and administrative decisions that guide
the CTC Program.

7. ~ By November 2002, the Agency had Abu
Zubaydah and another high value detainee[ 'Abd Ai-Rahim
Al-Nashiri,incustod

-

and the Office of Medical Services (OMS)
provided medical care to the detainees.
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From the beginning, aGe briefed DO officers
assigned to thes8:acilities on their legal authorities, and Agency
personnel staffing these facilities docwnented interrogations and the
condition of detainees in cables.

10. ( There were few instances of deviations
from approved procedure with one
notable exception described in this Review _ vVithrespect to two
detainees at those. sites, the use and frequency of one Err, the
waterboard, went beyond the projected use of the technique as
originally described to DoJ. The Agency, on 29 July 2003, secured
oral Do] concurrence that certain deviations are notsignilicant for
purposes of Do]'s legal opinions.

5
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15. ~ Agency efforts to 'provide systematic,
clear and timely guidance to those involved in the CTC Detention
and Interrogation Program was inadequate at first but have
improved considerably during the life of the Program as problems
have been identified and addressed~ CTC implemented trai..rung
programs for interrogators and debrie£ers.6 lvloreover, building upon
operational and legal guidance previously sent to the field, the DeI

~ .

6 ~ Before 11 September (9/11) 2001, AgenC'j personnel sometimes used the
terms interrogation/interrogator and debrit.fil1g/debrieferinterchangeably. The use of these terms has
sLT\ceevolved and, today, ere more dearly distinguishes their meanings. A debriefer engages a
detainee solely through question and answer. An interrogator is a person who completes a
two-week interrogations ITaining program, which is designed to train, qualify, and certwf a
person tQ adm.i.tUster ~ITs. An interrogator GII\ administer EITs during an interrogation of a
detainee only after the field, in coordination with Headquarters, assesses the detainee as
\vithholding information. An interrogator transitions the detainee from a non-cooperative to a
cooperative phase in orde.r that a debriefer can elicit actionable i.nt~lligence throUgh
non-aggressive techniques during' debriefing sessionS. An interrogator may debrief a detainee
during an interrogation; however, a debriefermay not interrogate a detainee.

.
"
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on 28 January 2003 signed "Guidelines on Confinement Conditions
for CIA Detainees" and "Guidelines on lnterro atioM Conducted
Pursuant

be made aware of the
guidelines and sign an. ackno,"vledgrnent that they have read them.
The DCI Interroga.tion Guidelines make formal the. existing CTC
practice of requiring the field to obtain specific Headquarters
approvals prior to the application of all BITs. Although the DC!
Guidelines are. an improvement over the absence of such DCI
Guidelines in the past, they still leave substantial room for
misiri,terpretation and do not cover all Agency detention and
interrogation activities.

16. ~ The Ag~ncy's detention and interrogation
of terroris:Is has provided intelligence tlLathas enabled th.e
identification and apprehension of other terrorists and warned of
terrorist plots pl~TlI1edfor the United States and around the world.
The eTC Program has resulted in the issuance of thousa.nds of
individual intelligence reports Md analytic products supporting the
counterterrorism efforts of U.S. policymakers and military
commanders.

17. ~ Thecu~entcrCD€tentionand
Interrogation Program has been subject to DoJ legal review and
Administration approval but diverges sharply from previous Agency
policy and rules that govern interrogations by U.S. military and law
enforcement officers. Officers are concemed that public revelation of
the CTC Prograffi ~villseriously damage Agency officers' personal
reputations, as well as the reputation and effectiveness of the Agency
itself.

18. ( recognized that detainees may
be held in D:S. Government custody indefinitely if appropriate law
enforcement jurisdiction is not asserted. Although there has been
ongoing discussion of the issue inside the Agency and among NSC,

--
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Defense Deparhnent, and Justice pepartment officials, no decisions
on any "endgame" for Agency detainees have been made. Senior
Agency officials see this 'as a policy issue for the U.S, Government
rather than a' CIA issue. Even with Agency initiatives to address the
endgame with poJicymakeI"$, some detainees who carmot be
prosecuted 1villlikely remain in CIA custody indefinitely.

19. ~ The Agency faces potenhally serious
long-term political and legal challenges as a result of the CTC

'Detention and Interrogation Program, particularly its uSe or EITs and
the inability of the U.S. Government to decide what it will ultimately

-' .
do with terrorists,detained by the Agency.

20. ~ This Review makes a number of
recop:unendations that are designed to strengthen the management
and conduct of Agency detention and interrQganon activities.
Although ~e Del Guideliries were an important step forward, they
were only designed to address the CTC Prog:t;am rather than all
A' enc debriefin or interro ation activities.

8
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BACKGROUND

22: ~ The Agency has had intermittent involvement in the
interrogation of individuals whose interests are opposed to those of
fhe United States. After the Vietnam Warf Agency personnel
experienced in the field of interrogations left the Agency or moved to
other assignments. In the early 19808, a resurgence ofmterest in
teaching interrogation techniques developed as one of several

. methods to £os~erforeign liaison relationships. Because of political
sensitivities the then-Deputy Director of Central Intelligence (ODCI)
forbade Agency officers from UBing the word "interrogation,'" The
Agency then developed the Human Resource Exploitation (HRE) .

training program designed to train foreign liaison services on
interrogation techniques.

23. tsl In 1984, OIG investigated allegations 6f misconduct on
the part of two Agency officers who were involved in interro ations
and the death of one individual

Following that investigation, the Agency
took steps to ensure Agency persormel understood its policy on

9



interrogations, debriefings, and human rights issues. Headquarters
sent officers to brief Stations and Bases and provided cable guidance
to the field.

24. ~ In 1986, the Agency ended the HRE training program
because of aUe ations of human ri hts abuses in Latin America..

- .- .
-- -

DO Handbook,

which remains in effect, explains the Agency's general:interrogation
policy:

I-

I

I

I
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DISCUSSION

GENESIS OF POST 9111 AGENCY DETENTION AND INTERROGATION

ACTIVITIES

25. ~ Thesrn
in detentions and interrogations is

the National Securi

tOlr .as. 1 olr . s mv
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olvement

27. ~. The DeI delegated responsibility for
implementation to the DDO and DjCTC. Over time,
CTC also solicited ass.. I ce from other Agency components,
including OGC, OMS and OTS.

7 (U IIFOUO) DoJ takes the position that as Coromander-in-Chiei. the President independently

has the Article II constitutional authority to order the detention. and interrogation of enemy
combatants to gain intelJigence information.
S

9
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28. (~ToassistAgen~
understandin the seo e andim licatio~s_

OGC researched, analyze.d, 'and
Ie le al issues. These included

_papers with Agency officers responsiBle

THE CAPTURE OF ABU ZUBA YDAR AND DEVELOPMENT OF EfTs

30. ~) The capture of senior Al-Qa/ida operative
Abu Zubaydah on 27 March. 2002 presented the Agency with the
opportunity to obtain aclionable intelligence on future threats to the
United States from &.e most senior Al-Qa'ida member in US. custody
at that time. This accelerated CIA's develo ment of an interroaation

. .

program
i

I. .

'..
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.~

31. ~ To treat the severe wounds that Abu
Zubaydah suffered UpOI1his capturer the Agency provided him
intensive medical care from the outset and qeferred his questioning
for several weeks pending his recovery. The Agency then assembled
a teani. that interrogated Abu Zubaydah tlsm non-a. essive,
non-physical elicitation techrUques.

The Agency believed that Abu Zubaydah
was withholding imminent threat Wormation.

.

. 32. ~) Several months earlier, in late 2001, CIA
had tasked an independent conh"actor psychologist, who had.
_experience in the U.S. Air Force's Survival, Evasion,
.~ce, and Escape (SERE) tTaining programJ to research and .

write a paper on Al-Qa'ida's resistance to interrogation techniques.13
This psychologist collaborated with a Department of Defense (DaD)
psychologist who had_SERE experience in the u.s. Air
Force and DoD to pro~perJ "Recognizing and Developing
Countermeasures to AI-Qa'ida Resistance to Interrogation
Techniques: A Resistance Training Perspective." Subsequently, th.e
two psychologists developed a list of riew and mOTeaggressive Errs
that they recommended for use in interrogations.

12
13 (U IIPOUO) The SERE training program falls under the DaD foint Personnel Recovery

Agency GPRA). JPRA is responsible for missions to include the trairting for SERE a..TJ.dPrisoner of
War and Missing In Action operational affairs including repatriation. S~RE Training is offered
by the U,S. Army, Navy, and Air Farce to its personnel, particularly air crews and special
operations forces whq are of greatest risk of being capture.d during military operations. SERE
student.s are taught how to survive in vaJjous terrain, evade and endure captivity, resist
interrogatioI15,and conduct themselvesto prevent harm to themselvesand EeHo"..prisoners of
'liar.



33. ~) CIA's OTS obtained dam on the use of the
proposed Errs and their potentia] long-term psychological effects on ,

, detainees. OTS input was based in part on information solicited from
a number ,of psychologists and knowledgeable academics in the area
of psychopathology.

34. ~ OTS also solicited input from DoD/Joint
PersOlmel Recove'ry Agency (}PRA) regarding techniques used in its
SE~ training and any subsequent psychological effects on students.
DoD/JPRA concluded no long-term psychological effects resulted
fram use of the EITsl including the Il}OSttaxing technique, the
waterboard, an SERE sWdents)4 The OT5 analysis was used by aGC
in evaluating the legality of techniques.

35. ~ Eleven EITs were proposed -foradoption
in the CTC Inten-ogation Program. As proposedr use 9f EITs would.
be subject to a competent evalua tion of the medical and psychological
state of the detainee. The Agency eliminated one proposed
teclmique---'after learnirig from Do} that this could
delay the le~fol1mving textbox identifies the 10 EITs
the Agency described to Do].

...: ,

..'_c;.~...:.

14 ~ According to individuals with authoritative knowledge or theSEREprogram, the
waterboard was used for de:monstratioI1 purposes on a very small number of students in a class.
Except for Navy SEHEtraining, use of the wa.terboardwas discontinuedbecause of its dramatic
effect on the students ,\--howere subjects.

14



Enhanced Interrogation Techniques

The attention grasp consists of grasping the detainee with both hands, with one
hand on each side of the collar opening,. in a controlled and quick motion. In the
same motion as the grasp, the detainee is drawn toward the interrogator.

During the walling technique, the detainee is pulled forward and then quickly and
-[innl}' pushed into a flexible false wall so that his shoulder blades hit the wall. His
head and neck are supported with a roiled towel to prevent whiplash.

~ 111efacial hold is used to hold the detainee's head immobile. The interrogator
places an open paJm on either side of the detainee's face and the interrogator's
fingertips are kept well away from the detainee's eyes.

With the facial or insult slap, the fingers are slightly spread apart. The
111.terrogator'shand makes contact with tl1e area bet:;veen the lip of the detainee's
chin and the bottom of the corresponding earlobe.

In cramped. confinement, the detainee is placed in a confined space, typically a
small or large box, which is usually dark. Con.£inement in the smaller space lasts
no more than two hours and in the larger space it can last up to 18 hours,

Insects placed in a corilinement box involve placing a hamuess insect in the box
with the detainee.

.

. Durin.g wall standing, the detainee may stand about 4 to 5 feet frorn a wall with
his feet spread approximately to his shoulder width. His anns ar<~stretched out in
front of him and his fingers rest on the wall to support all of his body weight. The
detainee is not allowed to reposition his hands or feet.

.. The application of sh-ess positions may include having the detainee sit on the floor
with his legs extended straight out in front of him with his arms raised above his
head or kneeling on the floor while leaning back at a 45 degree angle.

Sleep deprivation will not exceed 11.days at a time_

I

-
t The application of tlle waterboard technique involves binding the detainee to a

bench with his feet elevated above his head. The detainee's head is immobilized
_

L
and an mien-ogator places a cloth over the detainee's mou\:h and nose while
pouring wa ter onto the clot.1-tin a controlled manner. l\.ixflow is restricted for 20.to
40 seconds and the

techni:.;;;WdUCes the sellS' non of dmwning and suffoc' tion.

...4 -- ~R -



Dol LEGAL ANALYSIS

(' CIA's aGe sought guidance from DoJ
the legal bounds of EITs vis-a-vis individuals detained

The ensumg legal opinions focus on
the Convention Against Torture and Other .Cruel, Inhumane and
D€gracling Treatment or Punish:ment (Torture Convention),15
especially as implemented in the U.S. criminal code., 18 D.S.C. 2340-
2340A.' .

37. (u I jFODO) The Torture Convention specifically prohibits
"torture," which it defines in Article 1 as:

. any act by which severe pain or suffering, whether physical or
.mental, is intentionally inflicted on a pers.on for such purposes as
obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or
a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is in.ilicted by or at the
instigati?n of or ,vith the consent or acquiescence of a public officia.l
or other person acting in an official capacity. It does not include
pain or suffering arising only from., inherent in or incidental to
lawful sanction. [Emphasis added.]

Article 4 of the Torture Convention provides that states party to the
Convention are to ensure that all acts of "torture" are offenses l.U1der
their criminal laws. Article 16 additionally provides t.hat each state
party "shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or
punishment which do not amount to acts of torture as defined in
Axtic1e I."

:=..,;-;
'.:.~:;;"i;..-;.'

15 (U/IFOOO) Adopted 10 December 1984, S. Treaty Doc. No. 100-20 (1988) 1465 U.N.T.S. 85
(entered into force 26 June 1987). The Torture Convention entered into force for the United States

. on 20 November 1994.

16



38. (VIIFODO) The Torture Convention applies to the United
States only in accordance with the reservations and understandings
made by the United States at the lime of ratification.l6 As explained
to the Senate by the Executive Branch prior to ratification:

Article 16 is arguably broader th.a:nexisting U.S. law. The phrase
"cruel, inhuman. or degrading treatment or punishment" is a
standard formula in international instruments and is found in the
Universal Declaration of Human Rights, tile International Covenant

. on Civil and Political Rights, and the European Convention o~

Hu-rnan Rights. To the extent the phrase has been interpreted in the
context of those agreerI).ents, "cruel" and "inhuman" treatment or
punishment appears to be roughly equivalent to the treatment or
punishment barred in the United States by the Fifm, Eighth and
Fourteenth Amendments. "Degrading" treatlnent or pUD.i.shm.ent,
however, has been interpreted as pote.lltially induding treatment
that would probably not be prohibited by the U.s. Constitution.
[Citing a ruling that German refusal to recognize individual's
gender change might be considered "degrading" treatment.} To
make clear that the United States construes the phrase to be
coextensive with its constitutional guarantees against cruel,
unusual; and inhumane treatmentr the follmving understanding is
recQmmended:

"The United States understands the term 'cruel, inhuman or
degrading l-reatment or punishment,' as used in Article 16 or
the Convention, to mean the crueL unusual. and inhumane
treatment or PllIlishment prohibite.d by tile Fifth, Eighth
and/or Fourteenth i\mendments to the Constitll1:ion of the
United States."17 [Emphasis added.J

16 (U) Vierma Convention on U1€Law ofTreaties, 23 May 1969,1155 U.N.T.S. 331 (entered into

force 27 January 1980). TI,e United States is not a party to the Vienna Convention on treaties, but
it generally regards its provisions as customary intemationallav.r.
1"7(U/IFOUO) S.TreatyDoc.No.100-20,at15-16.

-
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39. (VIIPOUO) In accordance with the Conventio:n, the
United States criminalized acts of torture in 18 U.S.c. 2340A(a),
which provides as follows:

Whoever outside the United States commits or attempts to commit
torture shall be fined under this title or imprisoned not more than
20 years, or both, and if death results to any person from conduct
prohibited by this subsection, shan be punished by death or
imprisoned for any tenn of years Orfor life.

The statute adopts the Convention definition of "torture" as "an act
committed by a person acting under the color of law specifically
intended to inflict severe physical or mental pain or suffering (other'
than pain or suffering incidental to lawful sanctions) upon another
person within his custody or physical control."18 "Severe physical
pain and suffering" is not further defined, but Congress added a
definition of "severe mental pain or suffering:"

[T1he prolonged mental harm caUBedby Ofresulting Irom-

(A) the intentional int1iction or threatened infliction of severe
physical paul or suffering;

(B) the administration or application, or threatened
administration or.application, of mind-altering substances or
other procedures calculated to disrupt profOtmdly the senses or
the personality;

(C) the threat of umoinent death; or

(D) the threat that another person will imminently be subjected.
to death, severe physical pain or suffering, or the administration
Or application of mind-altering substances or other procedures
calculated to disrupt profoundly the senses or personality. . . .19

These statutory definitions are consistent with the tmderstanclings
and reservations of the United States to the Torture Corlvention.

1B (UIIFOUO) 18 USe. 2340(1).
19 (VI/FOUO) 18 US.c. 2340(2).
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40. (U / jFOUO) DoJhas never prosecuted a violation of the
torture statute, 181).S.C. §2340, and there is no case law conslruing
its provisions. OGC presented the results of its research into relevant
issues under U.S. and intemationallaw to Dol's OLC in the summer
of 2002 and received a preliminary summary of the elements of the
tortuIe statute from OLC in July 2002. An unclassified 1 August 2002
OLC legal memorandum set out OLCs conclusions regarding !TIe
proper :interpretation of the torture statute and concluded that
"Section 2340A proscribes acts inJlicling, and that are specifically
intended to inflict, severe pain or suffering whether mental' or
physical. H20Also, OLC stated that the acts must be of an "extreme
nature" anq that "cert$ acts may be cruel, inhuman, or degrading,
bu t stili not produce pain and suffering of the requisite intensity to
fall within Section 2340A's proscription against torture." Fw:ther

.
describing the requisite level of intended pam, OLC stated:

Physical pain amounting to torture must be equivalent in intensity
to the pain accompanying serious physical injury, such as organ
failure, impairment ofboclily function, or even death. For purely
mental pain or suffering to amOlmt to torture under Section 2340, it
must result in significant psychological harm of significant
duration, e.g., lasting for months or even years.21

OLC determined that a violation of Section 2340 requires that the
infliction of severe pain be the defendant's "precise objective," OLC.
also concluded that necessity or self-defense might justify
interrogation methods that would otherwise violate Section 2340A.22
The August 2002 OLC opinion did not.address whether any other
provisions of U.S. law are relevant to the detention, treatment and
interrogation of detainees outside the United States.23

20 (U i I FOVO) JAg..l Memorandum, Rc: S!:andi.'..rdsof Conduct for Interrogation under

18 D.S.C. 2340-2340A (1 August 2002).
21 CUIIFOUO) Ibid., p.1.
Tl (UIIFOUO) Ibid., p. 39.
23 ~1J!IPOVO) OLe's analysis of the torture statute was guided in part by judicial decisions
under the Torture Victims Protection Act (TVPA) 23 U.S.c. 1350, whkhprovkles a tortremedj'
for victims of torture. OLC noted that the courts in this context have looked at the entire course

q



41. (U / IFODO) A second undassified 1 August 2002 OLC
opinion addressed the international law aspects of such
interrogations.24 This opinion concluded that LLlterrogationmefhods
that do not violate 18 D.S.C. 2340 '\-vouldnot violate the Torture
Convention and would not come within the jurisdiction of the
International Criminal Court.

42. ~ In. addition to the two unclassified
opinions, OLC produced another legal opinion on 1 August 2002 at
the request of CIA.25 (AppendLx C:) This opinion, address~d to
CLA.'sActing General COrn1sel,discussed whether the proposed use
of BITs in interrogating Abu Zubaydah woulsI violate the Title 18
prohibition on torture. The opinion concluded that use ofEITs on
Abu Zubaydah would not violate tlle torture statute because, among
other -things, Agell.cy personnel: (1) would not specifically intend to
:inflict severe pain or suffermg, and (2) would not in fact inflict severe
pain or suffering.

43. ~ This OLC opinion was based upon
specific representations by CIA concerning the manner in which BITs
would be applied in the interrogation of Abu Zubaydah. For
example, OLC \vas told that the EIT "phase" would likely last "no
m.ore than several days but could last up to thirty days." The EITs
would be used on "an as-needed basis" and all would not necessarily
be used. .Further, the EfTs were expected to be used "in some sort of
escalating fashion, culmin~ting with the wat~rboard though not
necessarily ending with this technique." Although some of the EITs

. i
;

:f~...{:.''::.':.~
"(5:i:;:..::;o.

.'.-'"
.

of conducl, although a single incident could constitute torture. OLC also noted Ulat courts may
be willing to find a wide range of physical pain can rise to the levet of "severe pain and
suffering." Ultimately, however, OLC concluded that the cases show that only acts "of an
extreme nature have been redressed ul1der the TVPA's civil remedy for torture," White House
COlIDSel Memorandum at 22 - 27.

.
.2'j. CUI/FODO) OLC Opinion by John C. Yoo, Deputy Assistant Attomey Gel1eral, OLC

(1 August 2002). .
25 ~ Memorandum for Jolm Rizzo, Acting General Counsel of the Central
Intelligence Agency, ."Interrogation of al Qaida Operatiye" (1 August 2002) at 15.
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might be used more than once, "that repetition will not be substantial
because the techniques generally lose their effectiveness after several
rep€titions." With respect to the waterboardt it was explained that:

. . . the individual is bound securely to an inclined bench. . .. nle
individual's feet are generally elevated. A Clothis placed over the
forehead and eyes. Water is "then applied to the cloth.in a
controlled manner. As this is don~, the cloth is lowered until it
covers both the nose and mouth. Once the cloth is saturated and
completely covers the mouth and nose, the air How is slightly
restricted for 20 to 40 seconds due to the presence of the cloth. This
causes an increase in carbon dioxide level in the individual's blood.
This increase in the carbon dioxide level stimulates increased effort
to breathe. This effort plus' the cloth produces the perception of
"suffocation and incipient panic," i.e., the perception of drowning.
The individual does not breathe water into his lungs. During those
20 to 40 seconds, water is continuously applied from a height of (12
to 24-]inches. After thjs period, the cloth is lifted, and the
individual is allowed to breathe unimpeded for three or four full
breaths. The sensation of drowning is inunediately relieved by the
removal of the cloth. The procedure may then be repeated. The
water is usually applied llama CaI1.teencup or small watering can
with a spout. . .. [TJhis procedure triggers an automatic
physiological sensation of drowning that the individual cannot
control even though he may be aware that he is in fact not
drowning. [I]t is likely that this procedure would not last more
than 20 minutes in anyone application.

Finally, the Agency presented OLC with a psychological profile of
Abu Zubaydah and \-vith the conclusions of officials and
psychologists associated vlith the SERE program that ~e use of EITs
would cause no long term mental harm. OLC relied on these
representations to support its conclusion that no physical harrn or
prolonged mental harm would result from the use on him of the
EITs, including the waterboard. 26

26 {'rs.f_ According to the.Chid, Medi<:alServic~, OMS was neither consulted nor

involved ip the initial analysis of the risk and benefits of EITs, nor provided with the 015 report
cited in the OLC opinion. In retTospect, based on the OLC extracts of the OTS rep~n"t,OMS
contends that the reported sophistication of the preliminary BIT review was exaggerated, at least
as it related to the waterboarcL and that the power of this EIT was appreciably overstated in the
report. Furthermore, OMS contends that the expertise of the SERE psychologist/interrogators on

21



44. ( c; aGC continued to consult with DoJas the
eTC Interrogation Program and the use of EITs expanded beyond the
interrogation of Abu Zubaydah. This resulted in the produdion of
an undated and unsigned .document entitled, "Legal Principles
Applicable to CIA Detention and Interrogation of Captured
Al-Qa'ida PersoDnel.II27 Accordmg to OGC, this analysis waS fully
coordinated with and draftedro substantial part by OLe. In additioh
to-reaffirming the previous conclusions regarding the torture statute, .
1he analysis concludes that the federal \,var Crimes stahlte, 18 U.S.c.
2441...do€s not apply to -Al-Qa'ida because members of that -group are
not entitled to prisoner of war statUs. The analysis adds that "the
[Torture] Convention permits the use of rcruel, inhuman, or
degrading treatment] in exigent drcumstances... such as a national
emergency or war." It also states that the interrogation of AI-Qa1ida
members does not violate the Fifth and Fourteenth Amendments
because t-hose provisions do not apply extraterritoriallYI nor does it
violate the Eighth Amendment beca-q.seit only applies to persons
upon whom cr1.rnin.alsanctions have been imposed. Finally, the
analysis states that a wid~ range of EITs and other techniques would
not constitute conduct of the type that would be prohibited by the
Fifth...Eighth, or Fourte€nth Amendments even were Lhey to be
applicable:

- The use of the following techniques and of comparablel approved
techciques does not violate a.ny Federal statute or other law, where
the CIA interrogators do not specifically intend to cause the
detainee to undergo severe physical or mental pain or suffering
(i.e., they act with the good faith belief that their conduct will not
cause such pain or suffering): isolation, reduced caloric intake (so
long as the amount is calculated to maintain the general health of
the detainees)! deprivation of reading materiall loud music or whi te

the waterboard was probably misrepresented at the time, as the SERE waterboard experience is
so different from the subscq uent Agency usage as to make it almost irrelevant. Consequently,
according to OMS, there was no a priori reason to believe that applyjng the waterboard with the
frequency ~d intensity with which it was used by the psychologist/interrogators was either
efficacious or meclical1y safe.
27 ~ "Legal Principles Applicable to CIA Detention and Interrogation of
CapturedAI-Qa'idaPersonnel,"attachedto 16June2003)-
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noise (at a dedbellevel calculated to avoid damage to the
detainees' hearing), the attention grasp, walling, the facial hold, the
facial slap (insult slap), the abdominal slap, cramped confinerneDt,
wall standing, stress positions, sleep deprivation, the use of
diapers, the use of harmless insects, and the water board.

Accordin.g to OGC, this analysis embodies DoJ agreexnent that the
reasoning of the classified 1 August 2002 OLC opinion extends
beyond the interrogation of Abu Zubaydah and the conditions that
were specified in that opinion.

. ]-.J onCE TO AND CONSULTATION 1VI11IEXECUTIVE AND CONGRESSIONAL

OFFICIALS

45. ~) At th~ same time that OLC was revj.ewing
the legality of EITs in the summer of 2002, the Agency was consulting

'with NSC policy staff and senior AdrrUnistration officials. The DCI
briefed appropriate senior national security and legal officials on the
proposed EITs. In the fall of 2002, the Agency briefed the leadership
of the Congressional Intelligence Oversight Committees on the use of
both standard techniques and BITs.

46. ~ In early 2003, CIA offidalsf at the w:ging
of the General Counsel, continued to inform senior Adrnitlistration
officials and the leadership of the CQngressionalOversight
Committees of the then-current status of the CTC Program. The
Agency specifically wanted to ensure that these officials and the
Committees continued to be aware of and approve CIA's adions.
The General Counsel recalls that he spoke an~ met with 'YVhiteHouse
Counsel and others at the NSC, as well as DoJ's Criminal Division
and Office of Legal Counsel beginning in December 2002 and briefed
them on the scope and breadth of the CTC's Detention and
Interrogation Progranl.

47. ~ Representatives of the DO, in the
presence of the Director of Congressional Affairs and the General
Counsel, continued to brief the leadership of the Intelligence
OveTsight Committees on the use of EITs and detentions in February
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and :r-./farch2003. The General Counsel says that none of the
participants express~d any concern about the techniques or the
Program.

48,' ~ On 29 JUly2003, the DCI and the General
Counsel provided a detaileq briefing to selected NSC Principals on,
'OA's detention and interrogation efforts involving "high value
detainees," to include tJ:teexpanded use of EITS.28Accorc1ll,g to a
Memorandum for the Record prepared by the Gen{;ral Counsel
following that meerulg, the Attorney General confirmed that DoJ
approved of the expanded use of various EITs, including multiple
applications of the waterboard.29 The General Counsel said he
believes everyone in attendance was aware of exactly what CIA was
doing with respect to detention and interrogation, and approved of
the effort. According to aGC, the senior officials were again briefed
regarding the CYCProgram on 16 September 2003, and the
Lntelligence Committee leadership was briefed again in September
2003. Again, according to aGCr none of those involved in these
briefings.expressed ~y reservations about the program.

GillDANCE ON CAPTURE, DETENTION, AND INTERROGATION

49. ~ Guidance and training are fundamental
to the success and integrity of any endeavor as operationally!
politically! and legally complex as the Agency's Detention and
Interrogation Progr~. Soon after 9Ill, the DDO issued tridance ~n
the standards for the ca ture of terrorist taT ets.n .

50. ~ The DCI, in January 2003 approved
formal "Guidelines on Confinement Conditions for CIA Detainees"
(Appendix D).and "Guidelines on 1i.terrogations Conducted

:.!.........
..'.1';....
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(,-\ppl~:'\dix EL ",hi., h Jfi' di~dls~ed h~'i('\': Prior

to the DCI Guidelines. HeCldquarkrs provided gU1d.anct' \'iz: lnicrrnal

briefings and e1eclTCmic comml1nication~, to includ(' cab!!:?,::froj)~ CIA

Headquarters, to the field,

5:1, ~ TnN(1\'~mber 2002: ere i.nibated
courses for individuals illvolved in interrogations.
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DCI Confinement Guidelines

57. ~Before )a.nucu}' 2003, officers assign(~d to
manage detention facilities develo ed and im 11emcntcd confinem~.:nt
condition )focedl1res.

The January 2003
DCI Guidelines govern the conditibt~$()n:ohfulement for CIA
detainees held i.rldetentionfadlitie.s-. +
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-Oleymust.
review the Guide.li..nesand sjg!1;an~~~1c/r,yledgment tha t they pave

.
done so.

59. ~) The DCT Guidelines specify legal
"minimums" and requiTe that "due provision rnust be .taken to protect
the health and safe tv of all CIA d(>tainees." The Guidelines do not

-'
.

require t1.1.atconditions of confin!:-~menl at tht'~detention facilities
co~orm to U.S. prison or other standards. At a rmrunnu.n, hmvever,
detention facilities are to provide basic levels of medical care:
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Further, the guidelines provide that:
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DCI Interrogation Guidelines

60. ~ Prior to January 2003, CTC and aGC
disseminated guidance via cables, e-mail or orally on a case-by-case
b_asis to address requests to use specific interrogation tech.niques.
Agency management did not require those involved in interrogations
to sign an acknowledgement that they had read, understood, or
agreed to comply with the guidance provided. Nor did the Agency
maintElin a comprehensive record of individuals who had been
briefed 011mterrpgation procedures.

TIle DCI
Interrogation Guidelines require that all personnel directly engaged
in the interrogation of persons detained have reviewed these
Guidelines, received appropriate training in their implementation,
and have completed fue applicable acknowledgement.

62. ~ The DCI Interrogation Guidelmes define
"Permissible Interrogation Techniques" and specify that "unless
otherwise approved by Headquarters, CIA officers and other
personnel acting on behalf of CIA may use only Permissible
Interrogation Teclm.iques. Permissible Interrogation Techniques
consist of both (a) Standard Teclmiques and (b) Enhanced

29


